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TWO TREATIES OF ARBITRATION. 

BY THOMAS BARCLAY, VICE-PRESIDENT OF THE INTERNATIONAL 
LAW ASSOCIATION. 



The first resolution, adopted in Great Britain in favor of an 
Anglo-French Treaty of Arbitration was that submitted to the 
International Law Association at Glasgow, on August 30th, 1901. 
It was as follows : 

" That this Association views with satisfaction all attempts to widen 
the scope of arbitration as a permanent means of solying difficulties be- 
tween States; that it regrets the failure of the efforts to carry a perma- 
nent treaty of arbitration between Great Britain and the United 
States, and trusts that the governments of the two countries will continue 
their efforts for that purpose; that, in view of the favorable opinions ex- 
pressed by the friends of peace and the public generally in France, it 
is desirable and opportune that efforts be made to bring about the con- 
clusion of a treaty of arbitration between Great Britain and France." 

Lord-Chief -Justice Alverstone occupied the chair, and was sup- 
ported by Mr. Justice Phillimore, Mr. Justice Gorell Barnes, and 
Mr. Justice Bruce of the English bench, and by Lord President 
Balfour (now Lord Kinross) and Lords Young and Kincairney 
of the Scottish bench. 

The Lord-Chief-Justice dwelt, in his inaugural address, at 
some length on the abortive Anglo-American treaty of 1897, of 
which he said : " It has always seemed to me to embody more of 
the principles on which a general treaty of arbitration might pro- 
ceed than any other state paper which has ever been published." 
He added, with prophetic vision : " I hope and trust it may still 
be a starting point, and afford common ground on which the citi- 
zens of the United States and the subjects of his Majesty the King 
may be able to meet and adjust differences, should they ever un- 
happily arise." The Alaskan difference has just been adjusted 
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on this common ground, and it will be a lasting honor to Lord 
Alverstone to have attached his name to both the thought and the 
realization. 

Prom this first enunciation of the aims of the present 
movement in Great Britain, it is seen that the object was a two- 
fold one. The latter part of that object has provisionally been 
fold one. The one part of that object has provisionally been 
achieved, and I have now had the good fortune to be able to revive 
agitation for the accomplishment of the other part. 

There is a certain analogy between the causes which have made 
arbitration between Great Britain and this country, and between 
Great Britain and France, so particularly desirable; they apply 
without distinction between these three great democracies, whose 
power for destruction is practically a tie, for whom war means 
employment in the work of havoc and death of national resources 
which do not suffice for all the crying needs of elementary well- 
being. 

If in the course of barely eight years Great Britain has been 
twice on the brink of a great war, and in the one case she ac- 
cepted peace without much honor, and in the other it was her 
possible adversary who accepted peace with (in the eyes of some 
of the citizens of that possible adversary) still less honor, no glory 
is claimed by those who won. 

Public memory is proverbially short. Let us recall the circum- 
stances. The two cases have been the causes of movements which 
are leaving marks upon their epochs ; marks perhaps so deep that 
they may last through generations not one of us will see in being. 

On December 17th, 1895, the President of the United States, 
in his now famous message, threw down the glove to Great Brit- 
ain. He proposed to Congress to appoint a Commission to deter- 
mine the boundary between British territory and Venezuela. He 
added that it would be the duty of the United States " to resist 
by every means in its power, as a wilful aggression upon its rights 
and interests, the appropriation by Great Britain of any lands, 
or the exercise of governmental jurisdiction over any territory, 
which, after investigation, the United States had determined of 
right belonged to Venezuela." President Cleveland's proposal 
was accepted by Congress; and if any other Power but the United 
States had been concerned, there is little doubt that such inter- 
vention would have led to war. Though Great Britain did not 
pick up the glove, public feeling throughout the world was deeply 
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impressed. In three days, the value of American securities is 
estimated to have fallen by $400,000,000. A panic in Wall Street, 
on the 20th of December, called forth a fresh message the same 
day, in which the President tried to reassure the public as to the 
national solvency. Shortly afterwards, Great Britain agreed to 
enter into negotiations for reference of the question to arbitra- 
tion. The discussion of the terms of this reference brought out a 
difference of opinion, as to the scope of arbitration, between Mr. 
Olney and Lord Salisbury, who "was not prepared in mat- 
ters of high political import to admit unrestricted arbitration," 
and who " doubted whether it was possible to obtain an impartial 
arbiter." To make his point clearer, Lord Salisbury, a few days 
later (March 5th), wrote an exhaustive despatch, giving his views 
concerning the scope of arbitration generally, appending to it 
" heads of a treaty for arbitration in certain cases." He proposed 
that the Venezuelan dispute should be dealt with under its pro- 
visions. But this was objected to by Mr. Olney, as the special 
provisions of Lord Salisbury's scheme relating to territorial ques- 
tions did not insure finality. Ultimately, it was decided to make 
two different treaties. The general treaty of arbitration was sign- 
ed on January 11th, 1897, and the Venezuelan one three weeks 
later, on February 2nd. Thus a general treaty of arbitration, ap- 
plicable to all cases, grew out of a difficulty which had brought 
the two nations dangerously near an armed conflict. 

In the autumn of 1898, a difficulty arose, as unexpectedly as the 
British-American one of 1895 had done, between Great Britain 
and France, in connection with the reconquest of the Soudan 
by the Egyptian forces under General Kitchener, and the appear- 
ance, at that very time, at Fashoda, of Major Marchand, a 
French officer who had gallantly crossed the African continent 
with a few soldiers, and planted the French flag at this spot on 
the upper Nile within the reconquered territory. The difficulty 
became a national and public one, through the publication, while 
the question was still under diplomatic discussion, of a rather 
animated correspondence which had taken place on the subject 
between the two governments. The feeling in both countries ran 
so high that the slightest imprudence on the part of either gov- 
ernment would have plunged the two nations into war. The 
French Mediterranean fleet, with lights extinguished, steamed 
past Gibraltar at dead of night and joined the Channel fleet. 
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Churches in all the French Channel ports were requisitioned for 
ambulance purposes, and all the mayors in haste were required to 
furnish immediate returns as to available beds for the wounded. 
The French army authorities axe said to have expended in prepara- 
tions for war upwards of $14,000,000 during the few days of the 
crisis. On the British side, the Mediterranean fleet was des- 
patched to Alexandria, a reserve fleet was formed in the Channel, 
all available war-ships were ordered to hold themselves in readi- 
ness, and all repairs were forbidden which could not be completed 
within twenty-four hours. This was the situation in which the 
two countries were placed after the British Government had de- 
clined to discuss the question. No doubt, the British Government 
acted in accordance with its convictions as to the necessities of the 
situation, in taking the unwonted course of publishing the corre- 
spondence at its most critical stage. Among Frenchmen, how- 
ever, it was viewed as a provocation, and they resented this pub- 
lic forcing upon them of the alternative of fighting for a matter 
of no national importance, or of accepting the humiliation of 
obeying the order of their powerful neighbor; and the bitterness 
grew with fuller knowledge of the facts. The Peace Conference 
at The Hague, in the following spring, turned men's minds tem- 
porarily to ideas of peace. But with the outbreak of the Boer 
War in the autumn, the smouldering anger found a vent ; and ill- 
advised caricatures excited a well-justified and, nevertheless, ex- 
traordinary indignation among the whole British people, who 
determined on account of them, at the very least, to boycott the 
exhibition about to be opened in Paris. 

An idea of the state of feeling at this time may be gathered 
from an article which the well-known French historian, M. Ernest 
Lavisse, of the French Academy, published in the January 
number of the "Revue de Paris," in 1900. I translate what 
he wrote: 

" Some years ago, if you looked about for possible causes of conflict 
in the world, you found the question of Alsace, the riralry of England 
and Hussia in Persia and in the Far East, that of Russia and Austria 
in the Balkan Peninsula, the struggle of Balkan nationalities, that of 
the races in the Austro-Hungarian Monarchy; to which has more 
recently been added the development of the foreign policy of the United 
States. A conflict between Prance and England seemed impossible. To- 
day, such a contingency seems the most to be dreaded among those which, 
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threaten the peace of the world. Between these two countries, a hos- 
tility, which, nererthelesB, has no serious foundation, is becoming more 
and more intense. If care is not taken, it will soon become blind 
hatred." 

I can testify to the accuracy of this statement. In an article 
which I published the following month in " The Fortnightly Ke- 
view," I gave instances of this blind hatred, which seemed to be 
growing with the irresistible force of one of those national up- 
heavals known to historians as more like the workings of un- 
conscious nature than the outcome of national purpose and 
reason. 

It is not for the writer of this article to speak of the part he 
played in procuring the cessation of the caricatures, and in bring- 
ing about a revulsion of feeling in both countries. Suffice it to 
say, that exceptional circumstances at the time placed it in his 
power to do both. To consolidate the better feeling thus brought 
about was the object of the Anglo-French arbitration movement 
which he had the privilege of being able to start in the spring of 
1901. The proposal was supported by all the trade organiza- 
tions, whether of capital or of labor, in both countries. The treaty 
signed on October 14th last was the result of the determination 
of those to whom war means loss, either of trade or of work or of 
life, to try to bring the methods of states into harmony with the 
methods of civilized domestic communities. 

Thus, both treaties grew out of difficulties which had nearly 
plunged the countries concerned into war. 

It has been seen that the Anglo-French movement was closely 
connected with a desire to redeem the Anglo-American failure of 
1897. This was one of my purposes in crossing the Atlantic; 
and my interviews with the leaders of both parties and with emi- 
nent protagonists of peace, like Mr. J. W. Foster, Mr. Carl 
Schurz, Dr. E. B. Hale, Mr. B. Atkinson and others, with the 
aid of the American press, have led to a most satisfactory revival 
of agitation to give effect to some treaty, either like the Anglo- 
French one, or farther-reaching, like the abortive one of 1897. 

The Anglo-French treaty is very short and simple. Its object 
is tentative. At the end of five years, if not earlier, its scope will 
probably be enlarged beyond the "judicial questions or those 
arising out of the interpretation of existing treaties," to which it 
js at present confined. All matters involving the "national 
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honor" or "vital interests" are, in fact, specifically excepted 
from its operation.* 

Although the terms of the treaty are almost of the mildest con- 
ceivable kind for a standing treaty of arbitration, this is not to be 
deprecated. It is the first standing treaty of arbitration ever enter- 
ed into between two great Powers. It does, as between Great Brit- 
ain and France, all that was contemplated by the Emperor of 
Eussia when he summoned the Powers to confer with him at The 
Hague. His compulsory project contained identically the same 
restrictions as to "national honor" and "vital interests." Nor 
did any other Power seem to contemplate going beyond the scheme 
of this project. Lastly, it must be borne in mind that any treaty of 
arbitration is sufficient to gain time for the governments bound by 
it, whatever the nature of the emergency. It provides an alternative 
for war; and every question is a judicial one till either party dis- 
putes its being so. Eecent events have shown that no govern- 
ment at the present day prefers war to peace, if it can find an 
honorable issue from the difficulty with which it is confronted; 
and that honorable issue is afforded by a standing treaty. 

A " forteresse qui parle," says a French proverb, does not fight, 
and so long as the parties can talk, and find further occasions to 
talk, the danger of the deadlock which follows when talking is 
exhausted, and the only remaining outlet is force, will be averted. 

The form the Anglo-American treaty should take is a very 
delicate question, in view of the distrustful attitude the Senate 
assumed in 1897. The opinion of both British and American 
statesmen towards arbitration, moreover, seems to have undergone 
some modification of late years. A distinction more or less 
vaguely felt in 1897 has become definite in the minds of many pub- 
lic men. It is a distinction between cases which are arbitrable, 

* The negotiations arose out of a question put by Mr. Ernest Beckett, 
in the House of Commons, on May 11th last, to the Prime Minister, ask- 
ing whether he was prepared to act upon the consensus of opinion of 
the Chambers of Commerce of the country, in favor of a treaty of arbi- 
tration with France. M. Paul Cambon, the French ambassador in London, 
drew M. Delcassfi's attention to this question and Mr. Balfour's friendly 
answer. Correspondence followed, in which the French Minister of For- 
eign Affairs adverted to the large number of resolutions passed by sim- 
ilar bodies in France, and M. Cambon to Lord Lansdowne's friendly dis- 
positions. It eventually resulted in " heads for a treaty " being furnished 
by M. DelcassS, in the same way as they had been by Lord Salisbury in 
the Anglo-American case. These heads, with a few alterations of no prac- 
tical importance, were put into form and adopted. 
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and those which are not arbitrable but may be "conciliable," to 
use a French word which we may adopt without violating any 
linguistic analogies of the English language. The treaty of 1897 
provided two different methods for dealing with these different 
cases. The arbitrable cases were to be dealt with by the ordinary 
methods of arbitration; the conciliable cases by a tribunal, with- 
out an umpire, composed of an equal number of judges from both 
sides. The treaty of 1897 ought, therefore, to have been called 
an "Arbitration and Conciliation Treaty." Thus, the Anglo- 
French treaty practically expresses the modern statesman's view 
of the scope of arbitration properly so-called, and it seems prob- 
able that it was confusion, in the discussion in the Senate in 1897, 
between the two ideas that led to the wreck of the treaty. 
Thus, Article I. of the treaty of 1897 stated : 

" The high contracting parties agree to submit to arbitration, in ac- 
cordance with the provisions and subject to the limitations of this 
treaty, all questions in difference between them which they may fail to 
adjust by diplomatic negotiation." 

This gave the Executive the power to submit matters of grave 
national importance to arbitration in its ordinary sense, these 
matters only becoming conciliable if either party so exacted. The 
Senate, therefore, added the following proviso: 

"And any agreement to submit, together with its formulations, shall 
in every ease, before it becomes final, be communicated by the President 
of the United States to the Senate with his approval, and be concurred 
in by two-thirds of the Senators present." 

This proviso was inserted, no doubt, also on account of the 
clauses relating to territorial questions, as to which the Senate 
decided to retain its control intact. The last of these is now dis- 
posed of. The other consideration, however, remains; and I 
would suggest that, when the treaty is redrawn, the two classes 
of cases be dealt with separately, in order that the rejection of a 
part may not entail rejection of the whole. Thus some text for 
arbitrable cases, on the lines of the Anglo-French treaty, might 
be adopted before the "vital question " clauses are dealt with. 

Whether these latter clauses are adopted or not, it will be an 
immense gain for diplomacy and pacific methods if only a treaty 
similar to the Anglo-French one is adopted. It must never be 
forgotten that the moral effect of any treaty of arbitration is, 
after all, its strongest recommendation. The attempt to gain 
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time in emergencies has led to the growth of "protocols" in 
diplomacy, which may be distasteful to those who like the rapid 
and "straight-ahead" methods of private business, but whose 
object is to avoid those very deadlocks which are so dangerous 
when nations are concerned. The moral effect of being able to 
gain time to reflect about consequences, to talk over an alterna- 
tive, over a further stage of pacific procedure, while public feeling 
is " on the cool," is the greatest effect of an arbitration treaty for 
mankind. Truly did Lord Alverstone say at Glasgow in 1901 : 

" The moral effect of having a treaty which shall prima facie make it 
obligatory on two nations to refer matters to arbitration, must be very 
great, not only as affecting the public mind, but as affecting the minds 
of the statesmen who have to control their destinies." 

It is not for me to make suggestions as to whether the time is 
ripe for action on this side of the Atlantic, or not. Sir Mortimer 
Durand, the new British ambassador, is reported to be personally 
favorable to the movement. The American Executive, I know, 
is equally ready to take the matter up when the prospect of a 
successful issue in the Senate is assured. But, since the first step 
in the negotiations for the treaty of 1897 was taken by Lord Salis- 
bury, the movement will naturally come this time from America. 
The response from Great Britain will be in no uncertain tone. 

Great Britain has the greatest admiration for her energetic 
young offspring, and when in 1895 that offspring threatened to 
strike her, she was only amazed at such violence. When others, 
like the musketeer in " Cyrano de Bergerac," concluded, " on pent, 
done, lui parler de son nez maintenant," they saw the difference. 
Every Anglo-Saxon must wish to see the very idea of war between 
the old mother and her big son classed among the sinful things 
no one must even dream of. The appliances of modern life are 
drawing closer and closer the ties between us of blood, character 
and institutions. Enterprises like those undertaken by Mr. 
Alfred Mosely, with which I have been connected, increase our 
knowledge of each other, and procure occasions for that friendly 
comparison in which each borrows something from the other, 
making us still more kin. Every member of the Mosely Commis- 
sion, like, no doubt, every other Englishman who visits these 
shores, can only wish with all his might that peace between his 
country and this shall never come near being broken again. 

Thomas Barclay. 



